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H-100 Scope.

This appendix provides uniform debarment
and suspension procedures to be followed by
all debarring and suspending officials.

H-101 Notification.

Contractors will be notified of the proposed
debarment or suspension in accordance with
FAR 9.406-3 or 9.407-3. A copy of the record
which formed the basis for the decision by
the debarring and suspending official will be
made available to the contractor. If there is
a reason to withhold from the contractor
any portion of the record, the contractor will
be informed of what is withheld and the rea-
sons for such withholding.

H-102 Nature of proceeding.

There are two distinct proceedings which
may be involved in the suspension or debar-
ment process. The first is the presentation of
matters in opposition to the suspension or
proposed debarment by the contractor.

The second is fact-finding which occurs
only in cases in which the contractor’s pres-
entation of matters in opposition raises a
genuine dispute over one or more material
facts. In a suspension action based upon an
indictment or in a proposed debarment ac-
tion based upon a conviction or civil judg-
ment, there will be no fact-filling proceeding
concerning the matters alleged in the indict-
ment, or the facts underlying the convic-
tions or civil judgment. However, to the ex-
tent that the proposed action stems from the
contractor’s affiliation with an individual or
firm indicted or convicted, or the subject of
a civil judgment, fact-finding is permitted if
a genuine dispute of fact is raised as to the
question of affiliation as defined in FAR
9.403.

H-103 Presentation of matters in opposi-
tion.

(@) In accordance with FAR 9.406-3(c) and
9.407-3(c), matters in opposition may be pre-
sented In person, in writing, or through a
representative. Matters in opposition may be
presented through any combination of the
foregoing methods, but if a contractor de-
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sires to present matters in person or through
a representative, any written material
should be delivered at least 5 working days
in advance of the presentation. Usually, all
matters in opposition are presented in a sin-
gle proceeding. A contractor who becomes
aware of a pending indictment or allegations
of wrongdoing that the contractor believes
may lead to suspension or debarment action
may contact the debarring and suspending
official or designee to provide information as
to the contractor’s present responsibility.

(b) An in-person presentation is an infor-
mal meeting, nonadversarial in nature. The
debarring and suspending official and/or
other agency representatives may ask ques-
tions of the contractor or its representative
making the presentation. The contractor
may select the individuals who will attend
the meeting on the contractor’s behalf; indi-
vidual respondents or principals of a business
firm respondent may attend and speak for
themselves.

(c) In accordance with FAR 9.406-3(c) and
9.407-3(c), the contractor may submit mat-
ters in opposition within 30 days from re-
ceipt of the notice of suspension or proposed
debarment.

(d) The opportunity to present matters in
opposition to debarment includes the oppor-
tunity to present matters concerning the du-
ration of the debarment.

H-104 Fact-finding.

(a) The debarring and suspending official
will determine whether the contractor’s
presentation has raised a genuine dispute of
material fact(s). If the debarring and sus-
pending official has decided against debar-
ment or continued suspension, or the provi-
sions of FAR 9.4 preclude fact-finding, no
fact-finding will be conducted. If the debar-
ring and suspending official has determined
a genuine dispute of material fact(s) exists, a
designated fact-finder will conduct the fact-
finding proceeding. The proceeding before
the fact-finder will be limited to a finding of
the facts in dispute as determined by the de-
barring and suspending official.

(b) The designated fact-finder will estab-
lish the date for a fact-finding proceeding,
normally to be held within 45 working days
of the contractor’s presentation of matters
in opposition. An official record will be made
of the fact-finding proceeding.

(c) The Government’s representative and
the contractor will have an opportunity to
present evidence relevant to the facts at
issues. The contractor may appear in person
or through a representative in the fact-find-
ing proceeding.

(d) Neither the Federal Rules of Evidence
nor the Federal Rules of Civil Procedure gov-
ern fact-finding. Hearsay evidence may be
presented and will be given appropriate
weight by the fact-finder.
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(e) Witnesses may testify in person. Wit-
nesses will be reminded of the official nature
of the proceeding and that any false testi-
mony given is subject to criminal prosecu-
tion. Witnesses are subject to cross-examina-
tion.

H-105 Timing requirements.

All timing requirements set forth in these
procedures may be extended by the debarring
and suspending official for good cause.

H-106 Subsequent to fact-finding.

(a) Written findings of fact will be prepared
by the fact-finder as mandated by FAR 9.406-
3(d)(2)(i) and 9.407-3(d)(2)(i).

(b) The fact-finder will determine the dis-
puted fact(s) by a preponderance of the evi-
dence. A copy of the findings of fact will be
provided to the debarring and suspending of-
ficial, the Government’s representative, and
the contractor.

(c) The debarring and suspending official
will determine whether to continue the sus-
pension or to debar the contractor based
upon the entire administrative record, in-
cluding the findings of fact.

(d) Prompt written notice of the debarring
and suspending official’s decision will be
sent to the contractor and any affiliates in-
volved, in compliance with FAR 9.406-3(e)
and 9.407-3(d)(4).

[59 FR 27700, May 27, 1994]

APPENDIX | TO CHAPTER 2—PoOLICY AND
PROCEDURES FOR THE DOD PILOT
MENTOR-PROTEGE PROGRAM

I-100 Purpose.

(&) This Appendix | to 48 CFR Chapter 2
implements the Pilot Mentor-Protégé Pro-
gram (hereafter referred to as the ‘“‘Pro-
gram’’) established under Section 831 of Pub-
lic Law 101-510, the National Defense Au-
thorization Act for Fiscal Year 1991 (10
U.S.C. 2302 note). The purpose of the Pro-
gram is to—

(1) Provide incentives to major DoD con-
tractors, performing under at least one ac-
tive approved subcontracting plan nego-
tiated with DoD or another Federal agency,
to assist protégé firms in enhancing their ca-
pabilities to satisfy DoD and other contract
and subcontract requirements;

(2) Increase the overall participation of
protégé firms as subcontractors and sup-
pliers under DoD contracts, other Federal
agency contracts, and commercial contracts;
and

(3) Foster the establishment of long-term
business relationships between protégé firms
and such contractors.

(b) Under the Program, eligible companies
approved as mentor firms will enter into
mentor-protégé agreements with eligible
protégeé firms to provide appropriate develop-

48 CFR Ch. 2 (10-1-07 Edition)

mental assistance to enhance the capabili-
ties of the protégé firms to perform as sub-
contractors and suppliers. DoD may provide
the mentor firm with either cost reimburse-
ment or credit against applicable subcon-
tracting goals established under contracts
with DoD or other Federal agencies.

(c) DoD will measure the overall success of
the Program by the extent to which the Pro-
gram results in—

(1) An increase in the dollar value of con-
tract and subcontract awards to protégé
firms (under DoD contracts, contracts
awarded by other Federal agencies, and com-
mercial contracts) from the date of their
entry into the Program until 2 years after
the conclusion of the agreement;

(2) An increase in the number and dollar
value of subcontracts awarded to a protégeée
firm (or former protégé firm) by its mentor
firm (or former mentor firm);

(3) An increase in the employment level of
protégé firms from the date of entry into the
Program until 2 years after the completion
of the agreement.

(d) This policy sets forth the procedures for
participation in the Program applicable to
companies that are interested in receiving—

(1) Reimbursement through a separate con-
tract line item in a DoD contract or a sepa-
rate contract with DoD; or

(2) Credit toward applicable subcontracting
goals for costs incurred under the Program.

I-101 Definitions.
I-101.1 Historically Black college or univer-
sity.

An institution determined by the Sec-
retary of Education to meet the require-
ments of 34 CFR 608.2. The term also means
any nonprofit research institution that was
an integral part of such a college or univer-
sity before November 14, 1986.

I-101.2 Minority institution of higher edu-
cation.

An institution of higher education with a
student body that reflects the composition
specified in section 312(b)(3), (4), and (5) of
the Higher Education Act of 1965 (20 U.S.C.
1058(b)(3), (4), and (5)).

1-101.3 Eligible entity employing the se-
verely disabled.

A business entity operated on a for-profit
or nonprofit basis that—

(a) Uses rehabilitative engineering to pro-
vide employment opportunities for severely
disabled individuals and integrates severely
disabled individuals into its workforce;

(b) Employs severely disabled individuals
at a rate that averages not less than 20 per-
cent of its total workforce;

(¢) Employs each severely disabled indi-
vidual in its workforce generally on the basis
of 40 hours per week; and
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